
4/3/2014 

1 

ETHICAL ISSUES FOR 

LAWYERS REPRESENTING 

PHYSICIANS 

Andrew J. Demetriou 

Credo LLP and Berkeley Research Group, 

LLC 

April 4, 2014 

PRELIMINARY CONSIDERATIONS 

A brief history of the Rules of Professional 

Conduct and their importance 

Preamble to the Montana Rules of 

Professional Conduct 

 Comment 10—Conflicting Duties 

 Comment 13—Social Responsibilities 

 Comment 18—Aspects of the Attorney-Client 

Relationship 

REPRESENTATION OF PHYSICIANS AND 

GROUPS 

Representation of an entity involves 

special considerations 

 Duty to the entity, not individual 

constituents 

 Duty to clarify the role of the lawyer 

 Duty to clarify attorney-client privilege 

Montana Ethics Opinion 870513 

 Representation of partnership does not 

preclude adverse representation to a partner 

REPRESENTATION OF PHYSICIANS AND 

GROUPS 

Concurrent Representation of  Officers, 

Directors and Others 

The Problems with Investigations 

 Corporate “Miranda Warnings” 

 Who is the client? 

 Where does “privilege” related to interview 

reside? 

 

CONFIDENTIALITY 

The duty under Rule 1.6 

Creation of attorney-client relationship 

The exceptions  

Difference between “confidentiality” and 

“attorney-client privilege” 

Duties survive the termination of the 

attorney-client relationship  

CONFLICTS OF INTEREST 

Purpose for the rules—client loyalty 

Current clients—Rule 1.7 

Former clients—Rule 1.9 

 Montana Ethics Opinion 940112 

New Associations—Rule 1.10 

Conflict rules apply to all lawyers in a 

firm 
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HYPOTHETICAL—GRIZZLY MEDICAL 

ASSOCIATES 

Holly Eversharp is a healthcare lawyer 

based in Billings 

She represents Grizzly Medical 

Associates, a five doctor primary care 

group and has written its organizational 

documents including bylaws and 

procedures 

She has, from time to time represented 

the individual physicians on matters such 

as real estate deals and outside business 

arrangements 

HYPOTHETICAL—GRIZZLY MEDICAL 

ASSOCIATES 

Dr. Zira, the President of Grizzly contacts 
Holly about concerns about recent quality 
issues involving Dr. Taylor, who has been 
a longtime member of the group 

Under Grizzly’s by-laws, its Board, Drs. 
Zira, Cornelius and Galen, are required to 
investigate quality and patient safety 
concerns and make decisions as to action 

Dr. Zira asks the Holly undertake the 
basic fact finding, to assure that the by-
laws are observed and to protect the 
confidentiality of the process  

HYPOTHETICAL—GRIZZLY MEDICAL 

ASSOCIATES 

Holly reviews recent reports concerning 

patient safety issues involving Dr. Taylor, 

including missed follow up appointments, 

a potential medication error and poor 

documentation of treatment in the case of 

patient who had to be readmitted to the 

hospital 

She determines that she will need to 

interview Dr. Taylor to understand the 

situation  

HYPOTHETICAL—GRIZZLY MEDICAL 

ASSOCIATES 

Holly previously represented Dr. Taylor in 

the purchase of his home and her 

associate drafted his will several years 

ago, but neither she nor her firm has 

active matters for him 

She arranges an interview with Dr. Taylor 

to discuss the issues raised by Dr. Zira 

 

ISSUE 1—HANDLING THE INTERVIEW 

Explanation of Holly’s role 

Clarification of confidentiality and 

privilege issues and duty to report to Drs. 

Zira, Cornelius and Galen 

Should she recommend that Taylor get a 

lawyer? 

ISSUE 2—THE DISCLOSURE 

 In the interview, Dr. Taylor admits to 

being depressed recently about his 

personal life and admits he may have 

been taking a few too many pills for back 

pain, but he couches this as a 

“confidential disclosure” since she is his 

lawyer 

Dr. Taylor also mentions the he is getting 

help and feeling much better 
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ISSUE 2—THE DISCLOSURE 

How should Holly handle the disclosure? 

 Duty to her current client—Grizzly Medical 

Associates 

 Duty to her former client—Dr. Taylor 

 Is he a former client or a current client? 

 Is there an exception permitting disclosure? 

 Implications of failure to disclose what 

she knows 

 

 

ISSUE 3—CONFLICT OF INTEREST 

Does Holly have a conflict of interest? 

Should Holly withdraw from the 

engagement? 


